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STATEMENT OF JURISDICTION 


This is an action under the Federal Tort Claims Act, 
the District Court having jurisdiction pursuant to 28 U.s.c.,| 
§ 1346(b). Final judgment was entered by the District Court 
on November 30, 1966 (CT 121) wherein the Court found in 
favor of the defendant and against the plaintiff. Wotice of 
Appeal was filed on February 13, 1967 (cT 139), and juris- 
Suevion of this Court arises under 2o U.S.C selec 

Prior to trial, the defendant admitted limited lige 
bHlity in thesPre-Trial Order (CT 72) as follllewe. 

"The defendant hereby admits liability to the 

Dlaéimerif ror Such” personel inj Urmes ome : 

shown by aypreponderance of the evidenecama. 

trial or by the admitted facts, to be tne ore 

maue result of the collision nereinabeve 

described." 

COUNTERSTATEMENT OF THE CASE 

On July 24, 1963, appellant was driving a large tractor 
with 40-foot trailer designed for hauling cement across a 
railroad track located at the Naval Supply Depot, Seattle, 
Washington. As appellant's tractor cleared the track, a 
flatear which was being coupled to an engine and five other 
cars operated by appellee, moved slightly (RT 545) and struck 
the appellant's trailer in the side about six feet from the 


rear (RT 215). The impact resulted in a "thumping or bumping” 


sound (RT 545). Appellant's truck and trailer continued to | 


clear the railroad tracks by approximately twenty feet ana 
was then brought to a stop (RT 552), at which time appellant 
exited from the truck and stated that he had not been hurt 
(RT 553, RT 38). He also refused an offer of first aid 
treatment (RT 218). 

Areer completing an accident report for the Nea 
authorities, appellant returned to his place of business, 
and then drove the truck which had been reloaded with cases 
or li quer seco Nis home in Everetc, Washington. — Upen nue 
erGivel in@iverent, he visited his family pnysmedansimesac- 
ministered pain pills and muscle relaxors (RT 291). 

Contrary to his doctor's advice (RT 292), appellant 
returned to his employment as a truck driver the morning 
following the collision and continued to work steadily for 
approximately three months until he was fired (RT 89-90, 97 
and 226) in October, 1963,for misleading his employer. His 
duties included the lifting and moving of heavy objects 
(cT 98) during this time period. 

From October, 1963, until the date of trial, appellant 
worked for a number of firms but terminated his employment 
with each not because of physical disability but because of 
personal reasons (RT 221-265). He did not miss any days of 
work during this period for reasons of health. Appellant's 
work record is as Tollowss 


Everett Trucking Company, May through August,1964 - 
quit to take a better job. (RT 227) 


Sound Metal, August, 1964 - appellant quit (RT 228). 


2 Morrison Logging - worked one week running a steam 
3 shovel - quit for another job (RT228). 


Provisioners - appellant quit because he didn't want 
to go to Denver with a co-employee (RT 228). 

Fishmans Transportation Co. - worked there for tnree 
months in fall of 1964 - quit because employer 
wouldn't pack the front wheels of the Gruck, and 
because of personal disagreement with employer (RT 229) 

Fverett Trucking Company - appellant worked there again 
from January, 1965, until May, 1965, wnen he quit, 
evidently due to an incident in which he was involved 
in Los Angeles during which he "peat up" three pemwee 
Bipicersa: (ER 230). 

Ross and Hogland - appellant worked there from June, 
1965, until NOvember 27, 1965, on which date he was 
sSnvolved in another serious truck accident. Tnat was 
the last day on which he ever worked as a truck 
driver (TR 236). 

On November 27, 1965, appellant was drivinesa large 
truck near Merced, California, when he was iavolved sia another | 
accident. Appellant passed out at the wheel of the truck 
either from lack of sleep or from loss of blood caused by 


she extraction of his teeth four days prior to the accident. 


Hewaiso mad diacetes which could cause black@ag out (Tams 5o) 


The truck and trailer hit a guard rail, breaking the trailer 
loose from the tractor and tipping it over. The entire’ cap 
in which appellant was sitting was lifted up in the air anc 
went over forward, during which time appellant made several 
circles inside the truck striking hard objects therein 

(GR) 239): Both the tractor and trailer were totally de- 
molished (TR 241-242) and appellant sustained several aora- 
sions, contusions, lacerations on his forehead and a severed 
facial nerve (TR 240), among other injuries. 

It also should be noted that appellant was involved in 
other accidents prior to the one in 1963. He had previously 
flown an airplane through a house (TR 209) and in 1959 was 
involved in a rear-end collision (TR 210) which necessitated 
him spending nine days in re hospival. 

It should be further noted that appellant's complaint 
was twice dismissed prior to trial for dilatery tacemes . C2 
April 8, 1966, the complaint was dismissed with prejudice 
because of appellant's failure to answer interrogatories 
(CT 13), and was dismissed a second time on June 23, 1966, 
for failure to prepare for trial (cT Bie 

Appellant was limited to two medical exvert witnesses 
by court order dated November 1, 1966 (CT 165). Dr. Mullins 
was eliminated as an appellant's witness (oy deposition) 


because nis deposition was taken, over Government objection, 


-_ 


Only two Court Gays priaor cto trial, Dr. Burgess was ciaeaee 


ated as a witness because his last examination of anvellan: 
: 


Was in Mey, 1965, prior to the November, 1965, truck accident, 
and Dr. Burgess had not re-examined appellant subsequent to 


Said accident. 


LSSUES PRESENTED 

i, a. ‘iether 2 district court Has pewer sco limace.. 
buigeer OL exOCTUsWitLnesses whieh 4 party aay cain. 

Db. Whether tne district court oroperciy elimina. « 
ire suctess and or. Mullins es exsere Witnesscec. 

en. Whevner ene cdiStrLet coure Drover ty Cxclucetae a. 
results of a medical examination wnich was conducted on the 
Ce On Cr iaol a OMe NOLIUCS Oeeppe lice. 

3. Whether records of a State of Washington administra- 
tive agency snowing payment of appellant's medical bills was 
oroperly excluded when offered as the only evidence or the 
amount and reasonableness of said medical bills. 

“wo oWnether a trial court nas Gisereévicon voydece, ae 
whether or not a witness qualifies as an expert. 


5. Whether appellant's failure to prove that the 


appellee's negligence on July 24, 1963, was the proximate 


cause of his injuries, if any, at time of cried. 


SUSGIARY OF ARGUMENT 
yen 8) CY2Al Court has discretion te Waae ice numoer 
Shc oc luau Sos , 
b. Ghawcestimony or Df. Burgess wes properly eliney 


ated because he had not examined avpellant subseauent to the 


second accident. The testimony (by deposition) of Dr. Mullimg 


1S 


Was properly eliminated because it was taken only co cour. 
days prior to trial with only one day notice to appellee. 

@. ne court properly excluded the resulvs of a2 etegee 
Cxemineaetion Of plaintirtt conductec on the Gay Of tract 
Ceuse acpellee ead no notice Of Said exanminawrogee to. 
Cuscovery “aS possible. 

3. Tne court properly excluded Wasninston Svace peo 
ment of Labor and Industriesgrecords showing payment of 
epvctleners mecaical DLLs: 

4. The determination of whether a witness qualifies 
as an expert is within the sound discretion or the trier 
COUrt. 

5. There was failure of proof by apvellant both as 
to proximate cause and damages, and there was ample evidence 


ZO Support the court's judement in favo= cf apne tcc. 


to 


@® 


ARGUMENTS 


GENERAL BACKGROUND 
Commencing Aoril, 1966, this case hes been repeatedly | 


delayed by tne dilatory tactics of appellant. Twice Gismissed 


nolding inrormavion in interrogatories, and for non-prepara- 
tion Of apnellanu's case, and then delaying several months 
because one of "€poelliant's doctors went to Europe, this cage 
Nas snown some consideranole indulgence to appellant's ded: 
Appellans has now asked the Appellate Courc to reverse ee 


fbairiy given and Lengthy trial on gvounds thaw tne trie ecu 


Perused CoO furtmer indulse several proccaouraii Uenee oa. | 
egcvempus Of a@nneéllant to Set non-admissibile eyideree tema 


Lie Couric. 


aes 


phe COURT PROPERLY (Wes aes 
NUMBER OF MEDICAL EXPERTS. 


Appellant's first contention of error is that tre wire 


| 
court abused its discretion by limiting tne nusber Of ganuc!- 
’ 


jant's expert witnessess from four to two medical doctors. Tnis 


limitation was allegedly made in open court on November 1,1966 
but the Court's and counsels! discussion of the issue is now 
available inasmuch as a court reporter was not present. 

The law is clear that the number of witnesses permictec 
to testify to a sine@le point is Witoin the sound jud@eim) age- 


cretion of the trial court, the purpose of limitation or 
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WLunesses DGing to preyent cumulative evidence. Suhay v. 
United States, 95 Fed 890 (10 Cir. 1938), cert. denied 30k 
US 580;_Chapa v. United States, 261 Fed. 775 (5 Cir. 1919), 
eert.den. 252 US 583; Burgman v. United States, 188 Fd 637 
(ec Ci eo 5°), cert. denie@ 7205 Ct. 1Gc4n 

Rule 83 of the Federal Rules of Civil Procedure gives 
each District Court the power to make and amend rules govern- 
ing its practices. Pursuant to said authority, Rule 28(d) of 
the Rules for whe United States Disurivet scour tenor scam 
Western District of Washington provides as follows. 

"Except as otherwise ordered by the Court, a 

Perty shall not be permitgcea vO Callen egeca. 

one expert witness on any subject." 

Being permitted to call two medical doctors, appellant was 
accordingly entitled to call more expert witnesses than the 
Ruleseern css This 2s especially significant in view or tie 
fact thatthe appellee limited itself to one expert witness 
on the subject of appellant's physical condition. 

Of greater significance is appellant's allegation that 
the court arbitarily determined which of appellant's four 
doctors could appear as witnesses. This ruling was allesedly 
made at an unreported hearing on November 1, 1966. The fact 
is thatthe Court eliminated Doctors Burgess and Mullins for 
Sood reason, mmaener than arbitarily picking at random which 


oe ee 


of the four doctors could testify. The reasons for eliminat- 


ing Dr. Burgess and Dr. Mullins are as follows: 


1. Dr, Burgess, an orthopedic surgeon, examined appell- 


ant on only two occasions, in 1964 and in May, 1965. He dig 


not_ examine plaintiff at any time after the November 27,1965 
Sap eo ee 
accident in California in which plaintiff sustained serious 
eee ee OS WO Cn 22 Lt Tees ba ie mea 


injury. Accordingly, Dr. Burgess' testimony would have been 


limited to appellant's condition prior to the November 27, 
1965, accident. It snould benoted that Dr. Burgess did have 
an opportunity to examine appellant after the second accident, 
inasmuch as the trial was delayed for several months so tnat 
De. Burgess could go to Europe. . He réturnedsen Ocioucmerle. 
1966, but appellant did not arrangefor any examination prior 
to trial. Since Dr. Burgess' testimony would have been 
limited to showing appellant's condition before the second 
accident, his testimony would have been cumulative inasmuch 
Cosi Gamers tCsouli led sas to appellant's condition both 
before and after the second accident, and Dr. Grossman 
testified as to his condition subsequent to the second 
accident. Dr. Burgess would have been unable on the basis 
of his examination to segregate damages between the first an¢ 
second accidents as required by law. 

2. Dr. Mullins: The defense had never heard of Dr. 
Mullins until three court days prior to trial. At that time 
(October 27, 1966) appellant orally moved the court for an 
order allowing the taking of Dr. Mullins deposition on the 


a A 
following day (October 28, 1966) in order to perpetutate his 


testimony inasmuch as he would be out of town on date of 


Pcrial. This was insufficient notice in violation of Ruiemec 
3 lof the Federal Rules of Civil Procedure which provide: 
a "(a) Notice of Examination: Time and Place. 
A varty desiring to take the devosition of any 
5 person upon oral examination shall give reasonable 
Z notice in writing to every other party to the 
ACCLon a. 
7 |\Nevertheless, the court allowed the taking of the deposition, 
8 lpbut also allowed the appellee to renew its objections at time 
@ lor trial (CP 70)= the untarrness vs appellee, of appelianme 
10 |iast-minute tactics is best shown by the objection made by 
1] |a@efense counsel at the time deposition was taken. 
12 "We oppose the taking of this deposition or its 
subsequent use because . . . the one Gays Notice 
13 to us that this deposition was going to be taken 
was not sufficient under the Federal Rules of 
les Civil Procedure or any other rule, because it does 
not give us sufficient time to adequately prepare 
15 for cross-examination, to consult with other 
16 medical specialists, and, of course, Lrial Tsoi 
two court days away. It is, therefore, impossible 
for us to arrange medical examination, a suosequent 
ye medical examination of the ovlaintiff and if new 
issues, symptoms or injuries are raised by reason 
18 of this deposition, we are taken by surprise and no 
19 conceivable way that we can rebut or prepare a 
defense prior to trial. : 
= "Purthermore, there is no necessity Pom ona 
2] deposition to be taken inasmuch as this case having 
been filed over a year ago and at issue nearly a 
year, there have been four doctors in addition to 
a8 the treating physician that examined the plaintiff 
23 on vehalf of plaintiff's counsel. . . And tnis 
makes the fifth doctor that has been called as . 
4 potential medical expert witness by the plaintif?. 
i 
25 
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"Additionally, inasmuch as the purpose of this 
deposition is for tne purpose of perpetuating 
testimony for trial rather than discovery, this 
amounts to the taking of evidence of a witness 

with only one day's notice to the defense that 

he was even going to be a witness in the case. 

As such, this gives us no possible way to investigate 
the background of this witness, his qualitications, 

or tO DOreparé any possibile impeachment or discover 
if any would be appropriate. The very purpose for which 
pre-trial discovery in the Federal Rules are designed 
a5 avoided if this deposition is used at the tame 

Cr Trio! (Deposition of Dr. John R. Mullins, 
Peges Ss through 5) 


One of the purposes of the discovery rules is the avoidance 
of surprise. As stated in 38 Columbia Law Review 1436: 
"The deposition-discovery device under the new 
PUleS are an preparavion TOr Che trlademoreenuls, 


tam amy previous procedure. Such assesuancemis 
of several types: 


1 
@ 


S) 


Aopellant"s atuvempt to take Dr. Mullins’ deposition Gio cose. 


Avoidance of Surprise. 
Affording an intelligent basis for trial brief; 
The preservation of testimony likely to be needed.” 


days prior GO trial, On one day's molice Gomuseuce: crc ln 
certainly contravenes the purpose of the Federal Discovery 
Rule, and the trial court thererore properly exciuced or, 
Mullins! Scestamony (by deposition). 

In summary, the court on November 1, 1966, properly ex- 
cluded both Dr. Burgess and Dr. Mullins as witnesses for good 
reasons, and did not arbitrarily decide which doctors could 
testify, as alleged by appellant. Such a determination was 
within the discretion of the trial court, and in recognition 


of the rules. 


aes 


Jes 


THE COURT PROPERLY EXCLUDED TESTIMONY OF A 
MEDICAL EXAMINATION MADE ON THE DAY OF TRIAL. 


Dr. Grossman, an internist, examined appellant in June, 
1966. At that time he apparently did not take physical 
measurements of appellant's leg. Dr. Grossman then conducted 
eanotner physical @€xaminaLion Of appellant on the day son trai, 
without notice to defense counsel (RT 129), and attempted ¢o 
introduce evidence relating to the medical findings made on 
the day of trial. Defense counsel objected to the evidence 
Soeollows: 

"Mr. Barer: I would object to any statement or 

GuUeStIONS Of AnSWeErs aS GO Nis Examiner tonecon— 

gucted today. This Examination today, 2: 2e 

did eccur, as alter tne vre-tyial ordewwcetve sta. 

time of discovery, there iS no possible Way we comm 

Mavediseovered this medical testimony coday 5) 2c. 

this is outside the scope of the Federal Rules or 

Civil Procedure and thaw it should not be allowed 

into evidence in this courtroom." 


"The Court: Did you give counsel notice tnat you 
wish to have further exploration made today?" 


ivr Caughlane No, your momen... 


"The Court: The court will have to sustain the 
objection and does so." 


Crucial to this objection is Rule 26(d)(2) of the Rules ror 
the Federal District Court, Western District of Washington, 
which read as follows: 
"Unless otherwise ordered by the court, all parties 
shall exhaust the discovery procedures provided for 


in Rule 26 through 37, Federal Rules of Civil Pro- 
cedure, prior to the conference of attorneys. 


= 122 


The appellee was given no notice of Dr. Grossman's cxamination 
on the day of trial in direct violation of the purpose of the 
Federal Rules, and was given no opportunity to prep. -e 
rebuttal testimony or even to make discovery, all in violation 
of the Federal Rules and Procedural Due Process. All medical 
information should have been exchanged at the time of the pre- 
trialworder and appellant had mo right to introduce Wigner. 


notice new evidence resulting from a medical examination con- 


ducted on the day of trial. 


me 


THE COURT PROPERLY EXCLUDED WASHINGTON STATE 
DEPARTMENT OF LABOR AND INDUSTRY RECORDS 
SHOWING PAYMENT OF PLAINTIFF'S MEDICAL BILLS 


Appellant attempted to prove the existence anda reason 
agoteness Cf his medical bills by offeringevidence trom tae 
Washington State Department of Labor and Industries indicating 
that said Department had already paid all of appellanv's 
medical bills. The appellee objected and counee! stated as 
POMmUOWs = 


"We will not object to bills that were charged 
for services for Mr. Sowards being admitted 
into evidence nor the reasonable value being 
shown so long as there is no evidence admissible 
to show who paid for them, particularly the 
Washington State Department of Labor and In- 
dustries, because that necessarily involves the 
matter of discretion with them as to whether they 
honor the claim or think there is in fact any 
injury or think the bill as reasoneble. \Wevare 
not trying to prevent this man from proving his 
damages or what the bills were." (Tr 402) 


ice 


~ 
The objection to said testimony and said records was properly | 


sustained for the following reasons. 

1. A showing that appellant's medical bills }. ' been 
paid by someone other than appellant would be inadmissible 
without proof of a legal obligation. 

2. A decision made by an administrative body would have 
no probative value in court without laying a proper founda- 
tion. 

3. There was no privity between the appellee and the 
Washington State Department of Labor and Industries. The 
general rule is that testimony and evidence given at a trial 
cannot be used at a subsequent trial between different 
parties not in privity with the parties to the former action. 
Duffy v. Blake, 91 Wash. 140, 162 Pacific 521. 

4, The fact that insurance is involved is entirely im- 
material in a court of law, and the wanton introduction of 
such fact by the plaintiff is positive error, essentially 
prejudicial to the defendant, and constitutes grounds for 
reversal if plaintiff were victorious. William v. Hofer, 
30 Wash. 2d 253 (1948); Moy Quon v. Furuya Company, 51 Wash. 
526; Jensen v. Schlenz, 89 Wash. 268; Gianni v. Cerini, 100 
Wash. 687; Lucchesi v. Reynolds, 125 Wash. 352. 

The appellee did not object to appellant showing reason- 
able damages by the introduction of medical bills, and then 


having a doctor testify as to the reasonableness of such bills, 


; ~14- 


Appellant could easily have had either Dr. Gardne> or Dr. 
Grossman, while they were on the stand, examine t:. bills and 
testify as to their reasonableness. However, app ant 
failed to elicit any testimony concerning medical «ills from 
either of his doctors. 

Appellant's citation of Standard Oil Coompany v. United 
States, 153 Fed 953 (9 Cir. 1946); and Rayfield v. “Lawrence, 
253 Fed 209 (4 Cir.1958), does not give any weight to appell- 
ant's argument inasmuch as the appellee admits that appellant 
is not barred from recovering damages merely becausc he also 
recovered insurance proceeds. This ruling in no way changes 


the requirement of proving damages by competent evidence. 


Ve 
THE DETERMINATION OF WHETHER A WITNESS 
QUALIFIES AS AN EXPERT IS WITHIN THE 
SOUND DISCRETION OF THE TRIAL COURT. 

Appellant contends that the court erred in admitting the 
testimony of Morris Fishman on ground that he lacked quali- 
fications as an expert. The law is well settled that the 
qualifications of a witness to testify as an expert is a 
matter within the discretion of the trial court. Bratt vs. 
Western Airlines, 155 Fed 850 (10 Cir. 1946); Rogh v. Bird, 
239 2d 257 (5 Cin1956). 


In Bratt, supra, the trial court sustained an objection 
als SOE 


to the opinion of an expert witness on ground that he was not 
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properly qualified to express an opinion. The opi..on 


sougnt was as to the cause of the crash of a DC-3 ~- umercial | 
airplane. The witness was an aircraft mechanic wl. id not 
have a commercial pilots license and who had not bevn certi- | 


fied by the Civil Aeronautics Administration. Hovw r.,. me 


had had extensiveexperience as a private pilot and ..ad sub- 


24 


stantial actual experience and training in aerodynasics. 
imeenxppellave Court reversed the trial court, static. ae 
it had applied incorrect legal standards in refusing to 
permit the testimony. The court stated at page 85°: 


"Tf actual experience cannot be the test in 
cases of this kind, when then does a witness 
become qualified to testify from special ex- 
Perprence concernins the SClemuiItic Cauceuer ca 
eccidecnmianon SUSCepLible tO directlpnoon amet1- > 
PoenOsprelse requirement as COMUne Odes Wa 
BeCUPomre onl Or experi ence wsonalin avery bea 
acquired. <A witness mag be competent to testify 
as an expert although his knowledge was acquired 
through the medium of practical Gxperience ratner 
than scientific study and research." 


In Firemens Fund Insurance Company v. Collins, 220 Fed 
150 (5 Cir.1955) the court approved the admission of expert 
testimony as to the effect upon a tractor-trailer o* upsets 


by a witness who was the president of a trailer company and 


who was thoroughly familiar with the construction of trad ber, 


See also Rich v. Ellerman and Bucknall S.S.Company, 278 Fed 


7ot (2 Ciz.1960); Higcins, Inc. .v. Hale, 251 Bed 91(5 Ga 


1958); Shipley v. Pittsburgh L.E.R. Company, 83 F.Supp. 7ee 


(W.D.Penn. 1949); Allied Van Lines v. Parsons, 293 Pac. 2d 


Se 
O (4 O40 


We 


THERE WAS A FAILURE OF PROOF BY APPELLANT 
BOTH AS TO PROXIMATE CAUSE AND DAMAGES. 


Plaintiff contends that the evidence does not uipport 
the court's judgment in favor of the defendant, esp cially 
in view of the fact that defendant admitted liabili-y prior 
to trial forsall injuries proximately cawsed by the. accidenc 
on July 24, 1963. The following evidence supports he court! 
finding that the plaintiff's injuries, if any, at time of 
trial were not proximately caused by defendant's « gligence 
on July 24, 1963: 

1. The fact that plaintiff was involved in two acci- 
dents prior to July 24, 1963, and one more serious accident 
after, and on November 27, 1965, and plaintiff's inability 
and failure to segregate damages, if any. 

2. Dr. Fein's testimony that he could find no objective 
findings to substantiate any physical impairment resulting 
from the accident on July 24, 1963 (TR 457, 459, 480). 

Ser ew Garden's testimony infering the seriousness 
of the November 27, 1965, accident and injuries (TR 335). 
The following evidence would allow the trial court to dis- 
believe all testimony rendered by plaintiff himsel?: 

i. Plaintitf's attvempc, white were Beene oy 
Dr. Fein, to impart false information as to his abii.ity to 


turn his head without pain (TR 456). 


a ee 


e. Plaintiff's ability to work the day following the 
1963 injury, contrary to medical advice, and for s- ~ time 
therearter. 

3. Testimony that plaintiff had never left subsequent 
employment for reasons of health. 

4, Plaintiff's attempt to have a Certified Public 
Accountant falsify official record indicating dates on which 


plaintiff was employed and had been paid (TR 508, 50%). 


SUMMARY 
Plaintiif nad a fair, impartial and Veneuny. triagw 
There is a failure of proof by plaintiff both as to proxi- 
mate cause and damages, and there is ample evidence to 
support the court's judgment in favor of the defendant. 
The defendant respectfully prays that said judgment be 
Siiarred, 


Respectfully submitted, 


ores we CS : Gua eer 
EUGENE G, CUSHING 
United States Attorney 


RD 
Assistant United States Attorney 


DATED this 27th day of September, 1968. 
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I hereby certify that, in connection with ti prepara- 
tion of this brief, I have examined Rules 28 and 32 of the 
Federal Rules of Appellate Procedure and that, in my opinion, 


the foregoing brief is in full compliance with those rules. 


DATED at Seattle, Washington, this 27 day of 


September, 1968. 
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